323CMR: DIVISION OF LAW ENFORCEMENT

323 CMR 6.00: COMMERCIALemmercial WHITEWATER USEuse- &RAFHANG

Section

6.01:
6.02:
6.03:
6.04:
6.05:
6.06:
6.07:

Purpose

Definitions

Safety Certificate

Permits

Whitewater Advisory Commission
Prohibitions

Penalies

6.01: Purpose

6.02:

323 CMR 6.00 is intended to promote the proteaigoublic safety and welfare by establishing
rules of conduct and operation governing commerglatewateruse—whitewater rafting by
promoting voluntary compliance with the rules, amtden necessary, by deterring through penalties
noncompliance with the rules. 323 CMR 6.00 govehe use of commercial whitewatenafts
rafts -on the Deerfield River in Massachusetts. Spelyifidhere exists portions of the Deerfield
River known as the Fife Brook and Monroe sectiagiining at the Vermont border and extending
to the first bridge south of Zoar gap-justhertRette2 These sections have seen an increased
interest by commerciaéntities inwhitewater rafting- usebecause of its excelent whitewater
potential. In addition, these sections of the BE@ipresently contain the most popular, pristie]
beautiful angling spot in western Massachusetth,twb catch and release areas, and are among the
most popular angling areas in the northeast. Usariglers, coupled with increasedmmercial
whitewater use+aftingreates conflicts and safety concerns.

Numerous states regulate the operation of whitemafting-useincluding a limitation on
the number of companies and rafts that may utdizearticular river. Such states include
Maine, New York, Pennsylvania, Virginia, West Vim@, North Carolina and many of the
western states. It is well known that such regmesdforts are based in part on safety factors.

Based upon these facts the Director has deterta¢323 CMR 6.00 regulating whitewater
commercial usesraftingon the Deerfield River is in the interest of publidety.

Definitions

6.03:

CommercialWVwhitewaterOeutfitter. —means-afoerson, corporation, business, company or other
legal entity that providedVwhitewater Ceraft or conductsWwhitewater Ceraft excursions for
compensation.

Director. —means tfie Director of theOfficeBiision of Law Enforcementl00-Nashua—Street,
Besten

Passenger —means-afy person other than an employee of the outfittekimg the trip in a
whitewater

craft. Passengers making more than one acyclicsoain the same day shallbe considered another
passenger for purposes of the quota allocateck toutftter.

Whitewater Ceraft. —means-afy inflatable-craft used to transport passengers along the
Deerfield River-including but not limited tanflatable rafts and-tubesand—e+ranyion-

inflatable craft such as—meluqu—but—net—knm%ed—te—lkkavaksmand stand up paddle
board

Safety Certificate

(1) Requirements. AlwhitewaterCeraft operated by &commercial\\ivhitewaterOeutfitter
are required to possess a safety certificate idsyeide Directorwhich shall be applied for at the
same time as the permit required by 323 CMR 6.08(4pplied for, on forms supplied by the
Director. SafetycCertificatesmay shalbe issuedo Commercial Whitewater Outfittefer each
Whitewater Craft owned or operated by that Comna¢ihitewater Outfitteiland shall be
conditioned according to the criteria found in 28R 6.03(2) through (7).

(2) Guide. EachVwhitewaterCeraft shall be accompanied by a guide who shalraieed
and experienced in the safe operation of suMgivhitewater Ceratft. The guide shall
satisfactorily have completed coursesbiBasic fFirst aAid and bBasic cCardio{pPulmonary
rResuscitatiorand provide documentation of completion if reaedthe guide shall be present at all
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times during operation-ofthe WwhitewaterCeraft along with the passengers. Guides shal aear
personal flotation devicend helmetistinctive in color than that of the passengers.

(3) Equipment. EachiwhitewaterCeraft excluding stand up paddleboasiiall containonea
throw bag. There shall be one first aid kit foemviive \WwhitewaterCerafts on the river. The
WwhitewaterCeratft, throw bag and first aid kit shall each bead€ind and type approved by the
Director. CommerciaWwhitewaterCrafts may notxeeed carrmore than 8 passengers.

(4) Passengers. Each passengerammamerciat\WwhitewaterCeraft owned or operated
by a Commercial Whitewater Outfitteshal wear a safety helmet and a personatafion
device ofappropriate size-akirahd type approved by the Director.

(5) Age restriction. All personsblyears of age or under must decompanied by andirectly
supervisedy an adult of at Ieast elqhteen (18) years ofocduer than the guidduring any tripon
any Whitewater Crafby-a-pa 3 3 3 reamaof

(65) Instruction. CommercialivhitewaterOaeutfitters shall provide instruction to each passeng
in the operation ofVwhitewater Ceraft and shal advise each passenger of appromaitty
procedures and attendant hazards prior to anyssoaur

(76) Conditions. The Director may further conditiorsatety certificate in the interest of public
safety.

(89 Limit. The Director may limit the number of sifeertificates to that number which is necessary
to carry the daily passenger quota.

(98) Numbering. EachVwhitewater Ceraft shall be numbered in a manner approved by the
Director.

6.04: Permits

(1) Requirement. Any gty Commercial
Whitewater Outfitteintending to conduct excursions on the DeerfieleRis required to have a
permit issued by the Director.

(2) Eligbiity.  Unless otherwise provided in 32@MR 6.04(1.2), only Ceommercial
WwhitewaterOeutfitters who have held a permit from tBessien- Officeof Law Enforcement to
conduct excursions on the Deerfield River in argvpus year are eligible to apply for such a
permt.

(3) Application. Applications for a permit shad lbon forms supplied by the Director. The applicatio
shall be submitted on or before January 1 of eaeh y The Director shall approve or deny any
application on or beforeebruaryMarch 1510f each year.

(4) Public Comment. Prior to the approval or dlerfiany permit application, the Director may, in
his discretion, hold a public meeting in a cityt@wn in BerkshireSeuntyor Franklin County Notice

of the meeting shall be published in a local newspaf general circulation. At the meeting, the
Director shall receive testimony and comment ordipgrpermit applications.

(5) Evaluation. The Director shall evaluateCaommercial Wwhitewater Oeutfitter's permit
application on the basis of the following criteria:

(@) length and breadth of experience in the conat@peration ofVwhitewater

Ceratft;

(b) experience on the Deerfield River;

(c) number and type of violations, citations doesement warnings issued, if any;,

(d) safetyrecord,;

(e) level of safety, rescue and competency tgpaiieved by each guide;

(H quality and condition of equipment, includiogt not limited to rafts, safety helmets, personal

floatation devices, throw bags, first aid kits, glad and wetsuits;

(g) adequacy of insurance; and

(h) testimony presented at the public meetiranyf and any written comments received.

(6) Quotas. The Director shall condition the pehyiallocating daily passengetid-er+afjuotas
from a total daily quota 320 432passengerd.he Director mayalsoallocate thedaily number
of Whitewater Cafts that may be operatgoer Commercial\WhitewaterOutfitter, and may
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also allocate the number of Whitewater Crafts thaly be operated at any one timkhis

guota shall be based on @ecommercialw\Whitewater Oeutfitter's qualifications, experience,
financial security, safety record and insurancistas well as public safety on the Deerfield River
Each dailly quota shal be effective freBs80-A-M29:00 A.M.- to sunset4:30-P-Mper dayas
published annually in the Massachusetts Divisidfisbieries and WildliftMassachusetts Guide to Hunting,
Freshwater Fishing, and Trapping Lawsourced from the U.S. Naval Observatory Astrongimic
Applicatiors Department, \Washington, D.Onused portions of daily quotas are not cumuladind
may not be carried over.

(7) Signature. An applicant shall sign the pewhen issued and such signature shall constitute a
statement that the permit holder has read 323 CNIR &he provisions of M.G.L. c. 90B and any
conditions and restrictions of the permit and agtedully comply therewith.

(8) \Valdity. Permits shall remain in full foreend effect for the period of time set forth in gregmit
unless otherwise suspended or revoked pursua@Bt&®IR 6.07.

(9) Transfer. Permits are not the property eftiblder. Permits may not be transferred, sold,
bartered or exchanged for cash or property, exteptaCeommercialWwhitewaterOaeutfitter
that is purchased by another person or business subject to the approval of the Director,
transfer its permit to the new owner fif, in thenmgm of the Director the transfer is in the public
interest and otherwise consistent with public ga@@t the Deerfield River. The Director's
decision shall be governed by the provisions of GR&R 6.04(5).

(10) Bankruptcy or Death. Unless otherwise praljdiee executor, in the case of a permit holder's
death, or the trustee, in the event of a permitdnts bankruptcy, may, with the approval of the

Director, continue to conduct excursions on therfideeRiver pursuant to the permit. The Director's

decision shall be governed by the provisions of GRER 6.04(5).

(11) List. The Director shall maintain a list@éommerciaMVwhitewaterOeultfitters whoare not
eligible to apply for a permit pursuant te-de—netply-with 323 CMR 6.04(2) but had
otherwise expressed written interest in applyingaopermit as evidenced by the records of the
DBivision-Office of Law Enforcement. Notwithstanding 323 CMR 6.04(@¢rmits that become
available as a result of application or transfemiake bankruptcy, or death of a permit holder,
revocations or an future increase in passenger quotas may be issued Wyirdeor to those
Ceommercial Wwhitewater O-autfitters on said list. The Director's decisioraitbe governed
by the provisions of 323 CMR 6.04(5). The estafvksht of the list shall be subject to public
comment and publication in tihdassachusetts Register

6.05: Whitewater Advisory Committee

(1) The Director shall appoint a Whitewater Asbiy Committee. The Whitewater Advisory
Committee shall consist of one member fromApealachianMeuntainAppalachian Mount@ihub,

one member from Trout Uniimited, one member from Breerfield River Compact, one member
from the Deerfield River Watershed Association, megnber from an area chamber of commerce,
one representative from tHemisien—Office of Law Enforcement, one representative from the
Duwision of Fisheries & Wildlife, and as ax-officiomember one from each of thoSeommercial
WiwhitewaterOaeutfitters that hold a permitissued in accordanitie 323 CMR 6.04;

(2) The Committee shall advise the Director orattiministration of 323 CMR 6.00 except that
officio members from eadBeommerciak\WhitewaterOeutfitter that holds a permit issued pursuant
to 323 CMR 6.04 may not comment or advise the Rirean the permit application of any other
Ceommerciaw\Whitewaters Qutfitter.

6.06: Prohibitions

It is a violation for:

(1) aCeommercialVwhitewaterOoutfitter to operate on the Deerfield River withaupermit
from theDirector,

(2) aanyw\WhitewaterCeraft operated by &commercial\ivhitewaterOeutfitter to operate on the
DeerfieldRiver without a safety certificate by the Director;

(3) aCeommercial\Vwhitewater Oeutfitter to violate any term or condition of therpi or
safety certificate;

4) aCeommercial\WwhitewaterOeutfitter to operate on the Deerfield River with@aatequate
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liabilty insurance, provided such insurance is cemntialy avaiable;

(5) aCeommerciaW\ixhitewaterOeultfitter to exceed its established daily passeggeta on the
Deerfield River;

(6) aCeommerciaM\ivhitewaterOeutfitter to rent or lease single-person rafts, wis known as
"rubber duckies", ornertubes for use on the Deerfield River;

(7) aCeommercialVwhitewaterCeraft excursion to occur on the Deerfield Rimgforeduring

any-date-other-thahefirst Saturday in Apri-Aprikt5Sthrough or aftethe last Sunday ®ctober

15, inclusive;

(8) aCeommerciaM\ivhitewaterCeraft excursion to occur on the Deerfield Riexfore-during
any—time—other—thar®.00 9:30-A.M. teor after sunset4:30—PIVvhs published annually in the
Massachusetts Division of Fisheries and Wiltliassachusetts Guide to Hunting, Freshwater Fishamgl
Trapping Laws” sourced from the U.S. Naval Observatory Astroraimfgpplication Department,
Washington, D.C.

| (9) the consumptionr possessiorof drugs or alcohol to occur during an excursion;
(10) any glass bottles or containers to be ormrdo@@Wwhitewater Ceraft operated by a
Ceommercial\Whitewatere Outfitter during an excursion;
(11) aCeommercial\WwhitewaterOeutfitter to loan, sel, assign or transfer any paorbf his-its
allocated daily passenger quéigoe the use of another.

6.07: Penalties

(1) For purposes of M.G.L. c. 90B, 814, a violatid 323 CMR 6.00 shallbe deemed a violation
| of M.G.L. c. 90B, §12A-¢-S.

(2) Any violation 0f323 CMR 6.00 by &ecommercialWwhitewaterOeutfitter shall_mayesult in the
suspension or revocation of the permit issued patsio 323 CMR 6.04(1) arithe- anysafety
certificates issued pursuant to 323 CMR 6.0e8 Whitewater Craft owned or operated by that
Commercial Whitewater Oultfitter Suspensions and revocations are subject torthasipns
governing adjudicatory proceedings pursuant todleant provisions of M.G.L. c. 30A.

REGULATORY AUTHORITY

323 CMR 6.00: M.G.L. c. 90B, § 11.



